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DESCRIPTION OF DECISION 
 

Defendant’s Preliminary Objections in the Nature of a Demurrer are denied where the allegations 
in Plaintiff’s Complaint state a claim for negligence on an agency theory.  In Pennsylvania, the duty of a 
travel agent to investigate has been recognized, and a party responsible for planning a tour for its 
customers can be held liable when that party fails to do so safely. 

In most cases involving claims against travel agents for the injury or death of a traveler, liability 
ultimately was not imposed; however, virtually all of the cases involving this subject matter were decided 
in the context of motions for summary judgment.  Accordingly, Defendant’s Preliminary Objections in the 
Nature of a Demurrer as to Plaintiff’s claim that Defendant had a duty to warn and that Defendant 
guaranteed a trip free of harm are denied.   
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IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, PENNSYLVANIA 

 CIVIL DIVISION-LAW 

 

 

 

 

 

 

FRANCES R. YANDO,          :  NO. 1998-C-5155 

: 

: 

Plaintiff,    : 

: 

v.      : 

: 

APPLE VACATIONS EAST and     : 

CARNIVAL AIRLINES,      

 : 

: 

Defendants    :   

 

 

  

 ORDER OF COURT    

 

 
AND NOW, this      day of December, 1998, Atkinson & 

Mullen Travel, Inc. d/b/a Apple Vacations’ (hereinafter 

Defendant Apple’s) Preliminary Objections are disposed of as 

follows:  

(1) Defendant Apple’s Motion to Dismiss based on improper 

venue is deemed WAIVED. 

(2) Defendant Apple’s Preliminary Objections in the Nature 

of a Demurrer to Plaintiff’s claim of negligence on an agency 

theory are hereby DENIED. 

(3) Defendant Apple’s Preliminary Objections in the Nature 
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of a Demurrer to Plaintiff’s claim that Defendant Apple had a 

duty to warn are hereby DENIED.   

(4) Defendant Apple’s Preliminary Objections in the Nature 

of a Demurrer to Plaintiff’s claim that Defendant Apple 

guaranteed a trip free of harm are hereby DENIED. 

(5) Defendant Apple’s Preliminary Objections in the Nature 

of a Demurrer based upon the terms and conditions governing 

Plaintiff’s trip are hereby DENIED. 

 

 

STATEMENT OF REASONS 

 

1.  Plaintiff’s Complaint alleges that on or about 

July 28, 1996, Plaintiff was a passenger on a Carnival Airline 

flight returning from Naassau, Bahamas.  Plaintiff alleges that 

Defendant Apple “planned and coordinated” her vacation.   

 

2.  Additionally, Plaintiff avers that while seated, a 

flight attendant “began stuffing food trays in an overhead 

compartment while talking to a young male passenger.”  

Thereafter, according to Plaintiff, as another passenger opened 

the overhead compartment, the trays came “flying out” and struck 

Plaintiff in the face, causing her to suffer injury.  Plaintiff 
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alleges that Defendant Apple, as the tour operator, is liable 

for her injuries.    

 

3.  Initially, Defendant Apple has filed a Preliminary 

Objection in the Nature of a Motion to Dismiss based on improper 

venue.  Rule 2179 of the Pennsylvania Rules of Civil Procedure 

designates where proper venue may lie in an action against a 

corporation: 

(a) .. . a personal action against a corporation or similar 

entity may be brought in and only in 

(1) the county where its registered office or 

principal place of business is located; 

(2) a county where it regularly conducts business; 

(3) the county where the cause of action arose; or 

(4) a county where a transaction or occurrence took 

place out of which the cause of action arose. 

  

Pa.R.C.P. 2179.  

 

4.  However, the court need not decide Defendant’s 

Preliminary Objection in the Nature of a Motion to Dismiss for 

Lack of Venue as contained in paragraphs 14 through 18 of 

Defendant’s Preliminary Objections, as the Preliminary Objection 

is deemed waived.  Local Rule N1017 requires that: 

[A]fter the filing of preliminary objections, the 

objecting party shall file a brief in support of the 

objections. . . if a brief is not file in accordance 

with this rule, the preliminary objections shall be 

dismissed by the Court. . .   
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Northampton County Rules of Civil Procedure, Rule N1017.  

Defendant in the instant matter did not brief this Preliminary 

Objection and therefore, this Preliminary Objection is deemed 

waived.  See, Tobias v. Consolidation Coal Co., 1989 WL 299244 

(Pa.Com.Pl. 1989)(holding that when a preliminary objection was 

“not briefed or argued before the court, the claim was deemed 

waived”); Preziosi v. Dilts, 1994-C-9813, Northampton County, 

September 29, 1995 (McFadden, J.). 

 

5.  Next, Defendant Apple has filed Preliminary 

Objections in the Nature of a Demurrer to Count II of 

Plaintiff’s Complaint, arguing that Plaintiff has failed to 

state a claim under any theory.  Initially, Defendants argue 

that Plaintiff has failed to state a negligence claim on an 

agency theory, because tour operators are not responsible for 

the negligence of suppliers of services which they neither own 

nor operate.  We disagree. 

 

6.  A demurrer, which challenges the legal sufficiency 

of a pleading, is properly brought pursuant to Pa.R.C.P. 

1028(a)(4).  In ruling on Preliminary Objections in the Nature 

of a Demurrer, all well-pleaded facts in the complaint and all 

inferences reasonably inferred therefrom must be accepted as 
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true.  Gallagher v. City of Philadelphia, 597 A.2d 747 

(Pa.Cmwlth. 1991).  A demurrer will be sustained only when it 

appears, with certainty, that the law permits no recovery under 

the allegations pleaded.  Id.  Furthermore, in ruling on a 

demurrer, the Court may consider only such matters as arise out 

of the complaint; it cannot supply a fact missing in the 

document under scrutiny.  Leach v. Hough, 507 A.2d 848, 849 

(Pa.Super. 1986).        

 

7.   It has been held that: 

“A travel agent is more than a mere ticket agent.  It is 

one which, in the interest of promoting the travel plans of 

a client, deals with carriers, plans an itinerary, arranges 

for hotel accommodations, guides and tours of each city and 

sets up the traveler’s schedule.  A travel agent cannot 

reasonably be expected to guarantee that a traveler will 

have a good time or will return home without having 

experienced an adverse adventure or harm.  Nor can it 

reasonably be expected to divine or forewarn a traveler of 

the innumerable litany of tragedies and dangers inherent in 

foreign travel.  This does not mean, however, that a travel 

agent owes no duty to its client.  Rather, a travel agent 

has a duty to disclose reasonably obtainable material 

information to its client unless that information is so 

obvious to the client that, as a matter of law, the travel 

agent would not be negligent for failing to disclose it.”   

 

Loretti v. Holiday Inns, Inc., 1986 WL 5339, *3 (E.D.Pa. 1986).  

Additionally, the duty of a travel agent to investigate was 

recognized in Tuohey v. Trans Nat. Travel Inc., 47 Pa. D. & C.3d 

250 (Pa.Com.Pl. 1987).  In Tuohey, the court held that 
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“[d]efendants were under a duty to investigate the facilities to 

which they book clients and were negligent in failing to do so.”  

McCartney v. Windsor, Inc., 1996 WL 65471, *1 (E.D.Pa. 1996) 

citing Tuohey, 47 Pa. D. & C.3d at 258.  Accordingly, a party 

responsible for planning a tour for its customers can be held 

liable when that party fails to do so safely.   

 

8.  Plaintiff has alleged that Defendant Apple was 

negligent in: (a) failing to provide a safe means of travel for 

Plaintiff, (b) failing to inquire as to the procedures employed 

by Carnival Airlines, (c) failing to plan and coordinate a safe 

means of travel with a safe airline for Plaintiff, (d) including 

Carnival Airlines in their vacation package; (e) failing to 

inquire as to Carnival Airlines safety record and complaints of 

passengers of the airline; (f) failing to adequately evaluate 

the air service included in their vacation packages; and (g) 

failing to warn Plaintiff of the existence of or possibility of 

hazardous and dangerous conditions.  While questionably 

meritorious, the allegations in Plaintiff’s Complaint are 

sufficient to state a claim for negligence on an agency theory.  

Accordingly, Defendant’s Preliminary Objection in the Nature of 

a Demurrer must be overruled.           
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9.  Next, Defendant Apple argues that a Demurrer 

should be sustained as Defendant Apple had no reason to believe 

that the independent contractors it chose were unsafe or 

negligent in any way, and therefore it had no duty to warn.  

Defendant Apple further argues that because it did not guarantee 

a trip free of harm pursuant to the terms and conditions 

governing the trip at issue, it is not presently liable to 

Plaintiff.  Again, we disagree.    
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10.  As noted, Preliminary Objections in the 

Nature of a Demurrer may be sustained only where it appears 

with certainty that upon facts pleaded in the complaint, 

the law will not permit recovery.  Gallagher, 597 A.2d 747.  

While we acknowledge that in most cases involving claims 

against travel agents for the injury or death of a 

traveler, liability ultimately was not imposed, McCartney, 

1996 WL 65471, *3, virtually all of the cases involving 

this subject matter were decided in the context of motions 

for summary judgment.  Id.  Plaintiff’s Complaint contains 

allegations that Defendant Apple failed to warn Plaintiff 

of potential dangers associated with the trip.  At this 

stage of the litigation, said allegations are sufficient to 

withstand Defendant Apple’s Demurrer.
1
  Id.  Accordingly, 

Defendant Apple’s Preliminary Objections in the Nature of a 

Demurrer are overruled.  

 

 

 

 

 

                                                 
1
In ruling on Preliminary Objections in the Nature of a 

Demurrer, all well-pleaded facts in the complaint and all 

inferences reasonably inferred therefrom must be accepted 

as true.  Gallagher, 597 A.2d 747. 
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BY THE COURT: 

 

 

 

_______________________,J 

F.P. KIMBERLY McFADDEN, 

Judge  

 


